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In t court helow, apnellees arcued that hecause the nrior licenses 


had heen issued to United Artists, not to ‘tusicor, new licenses were necessary. 
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felt constrained to do so), but, in ‘act, “tusicor, as s in interest 

to Init ‘rtists, was perfectly justified in usine the nrior licenses, 
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‘aat we hid nrior to the purchase of the 
° “Arm ons that the niurchase nric . WAS 
cormany, that eo murchs "nT ‘ 
We Ugeoh 4 that 15 op cossian and 
the fact that [ t.as onjoying the reputation 
tha industry: as ene of the ton merchandisers 
in the field, that ' would have these various 


recordines by Cone Pitney reissued and that we 
had discussed, an!’ he had agreed that. all the 
recordines contained in the albums issued by 
Imited irtists am’ distri! 

then contsin a1 1/2¢ rate for those recordiness 


i , 1964 as used in albums only. 
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This acreement was confirmed in a letter dated -ume 8, 1964 fron 


Herhert ‘nelis, Esa., a merber of the har and a specialist in the area 


Cc ~ 


of conyrisht lax, who negotiated the 1 1/2¢ rate with Schroeder, to 
Talmadge: 


Moar Art. Aaron Schiraader savs he will allow 


2 1.5 ner cent rate on all vre-1964 recordings 
only if used in albums. All new recordings 


will be as per nrovncer's asreerent st statutory 
es. Sincerely," sioned Herbert Helis. 
(DX LL, 8482) 

Thus we have Musicor pronerly acting tmder the l'nited 
Artists licenses but at the reduced rate of 1 1/2¢ for each pre-1964 
album recording manufactured and sold. Uven licenses subsequently 
specifically stated that no prior licenses were Sumerseded 
thus raking the United Artists licerses arrlicable. (PX 1-4, 65fMa). 
thermore, the evidence of cor~or ~ractice within the industry as 
to the ceneral and wicescresd uss cf ranufacturad anc’ sold overcores 
any presumption that royalties were due solely on records manufactured. 
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- court below involved the recor’s of ‘P7098 and “83998. Included in 


these record alhirs are fourtcen scones of the Schroeter commany, only 
one of which was not recorded orior to 1964 (IN 13! § fF., 75la-245a). 
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This is rerwily seen fror the licerses referred to above. Thus, rather 
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paid 5169,009 to Schroeder for the latter's interest in ‘tusicor. Unless 
Talmadze was assured that he conld rate a profit, he could not, as a 
reasonah te business man, hav> purchase? Schroeder's interest. The United 
, based on manufacturins and sold, plus the 1 1/2+ rate 
gave Nir this expectation. As Urited Artists! successor hag 
usicor should have received the honefit of these licenses based on 
manufactured and sold. “hen this is co: mled with the 1 1/2¢ rate as 


cescribed in the ‘nelis lotter, the true standar’ of calculation is 


Tangentially related to this issue are the anounts due 
to appellees under the Harn Fox audits. They were conducted on a 
manufactured and sold hasis, and it was only until the final audit 
that ‘tusicor was aware of any alleration that Fox was not settling for the 
Schroeder sroup, (Tr. 383, 12. 18-25). “ith Uarry fox as its agent 


settling their claims, aprellees are estopped to deny the settlements 


with “tsicor. Gilrore y. Reval Indem. Co., 249 F. 2d 101 (Sth Cir. 
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1957); Harvey Radio ) Laboratories v. United States, 115 F. Sunp. 444 


(Ct. of Claims, 1953). Havine settled on all hut the third audit, only 


minimal royalties, if anv, aro duc, 
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the anpellant is entitlec to a rowersal of jt ‘coment 
ontere? belov. This is predicated wunon several srounds. The 
istrict Court clearly erred? in ermtins judgment for the anomts it 
so orcered. .lucve Griosa inaccurately caletlated the aro:mts, if any, 
due under the Fox Audits, failed to recomize the 1 1/2¢ rete on all 
nre-1964 alhum recordines, and, additionally, incorrectly ruled that 


the “nitee ‘rtists’ Licenses dic rot inure to the benefit of “usicOr. 


a . . * . 
The District Court clearly should have declined subject ratter juris- ‘ 
diction in this action, and we would submit that this Court should 
either dismiss the cormlaint for lack of jurisdiction, or, in the 
ltemative, reverse the decision of the District Court and remand for 
anew determination of the aroumt of ronies, if any, due to the appellees. 
Pespectfully submitted, 
SAXE, BAO & BOLAN, P.C 
\ttormevs for ‘pnellants 
“ttsicor Record Corporation and 
T Talrs adee Productions Co., ai 
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